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This report responds to your requests that we provide information on the Office of
Management and Budget’s (OMB) 1997 and 1998 reports to Congress regarding the costs and
benefits of federal regulations. Specifically, we were asked to describe, for each of four
statutory requirements, (1) how OMB addressed the requirements in its reports and (2) the
views of noted economists in the field of cost-benefit analysis regarding OMB’s responses in
these reports.

We are sending copies of this report to Senator Joseph I. Lieberman, Senator Robert C. Byrd,
Representative John D. Dingell, and Representative Dennis J. Kucinich in their respective
capacities as the Ranking Minority Members of the Senate Committee on Governmental
Affairs, the Senate Committee on Appropriations, the House Committee on Commerce, and
the House Committee on Government Reform’s Subcommittee on National Economic
Growth, Natural Resources and Regulatory Affairs. We are also sending copies to the
Honorable Jacob Lew, Director of OMB, and will make copies available to others on request.
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If you have any questions about this report or would like to discuss it further, please contact
me on (202) 512-8676. Major contributors to this report are listed in appendix V.

L. Nye Stevens
Director, Federal Management
and Workforce Issues
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Executive Summary

Purpose

Background

The process of issuing and enforcing regulations is a basic tool of
government, but the costs that nonfederal entities pay to comply with
federal regulations are not accounted for in the federal budget process.
Some researchers have estimated those costs in the hundreds of billions of
dollars, and some estimates of aggregate benefits are even higher.
Congress decided that it needed more information on regulatory costs and
benefits, so it required the Office of Management and Budget (OMB) to
submit two successive annual reports to Congress providing (1) estimates
of the total annual costs and benefits of federal regulatory programs; (2)
estimates of the costs and benefits of each rule likely to have a $100
million annual effect on the economy in increased costs; (3) an assessment
of the direct and indirect effects of federal rules on the private sector, state
and local governments, and the federal government; and (4)
recommendations to reform or eliminate any federal regulatory program or
program element that is inefficient, ineffective, or not a sound use of the
nation’s resources.

GAO conducted this review at the request of several Members of Congress.
GAO'’s objectives were to describe, for each of these four requirements, (1)
how OMB addressed the requirements in its 1997 and 1998 reports and (2)
the views of noted economists in the field of cost-benefit analysis
regarding OMB’s responses in these reports.

Conceptually, cost-benefit analysis is a rigorous procedure of weighing the
costs and benefits of a proposed action and various alternatives and is
generally regarded as an important and useful tool in regulatory
decisionmaking. For nearly 20 years, both the executive and legislative
branches have required federal agencies to prepare cost-benefit analyses
for certain rules. Under Executive Order 12866, OMB reviews agencies’
regulations and associated cost-benefit estimates to ensure that the
regulations are consistent with applicable laws, the executive order’s
principles, and the President’s priorities.

The statutes requiring OMB to prepare its reports on regulatory costs and
benefits do not prescribe how those reports should be prepared, and no
clear legislative history exists to describe congressional intent. Some
Members of Congress expressed their individual views that OMB should
simply compile existing information about regulatory costs and benefits.
However, other Members of Congress said that OMB should prepare an
independent assessment of regulatory effects, not just report the results of
agencies’ cost-benefit analyses.
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Results in Brief

Principal Findings

Executive Summary

OMB’s 1997 and 1998 reports contained some, but not all, of the elements
Congress required. OMB provided estimates of total regulatory costs and
benefits and provided estimates for some (but not all) $100 million rules
issued within particular 1-year periods. OMB’s 1998 estimate of total
federal regulatory benefits was 12 times its 1997 estimate, driven almost
entirely by a 1998 Environmental Protection Agency (EPA) estimate of the
benefits associated with the Clean Air Act. However, OMB did not
separately assess the direct and indirect effects of federal regulations on
various sectors in either report. Also, although it discussed a proposal for
electricity restructuring and some previously announced agency initiatives
in its 1998 report, OMB did not provide any new recommendations to
reform or eliminate regulatory programs or program elements.

The cost-benefit analysis experts that GAO consulted were generally
critical of OMB’s performance, with regard to three of the four statutory
requirements. The experts said OMB’s 1998 upper-bound estimate of total
regulatory benefits was questionable or implausible, and they were
particularly critical of OMB’s unadjusted use of EPA’s Clean Air Act
benefit estimate. They also said OMB should not have simply accepted
agencies’ cost and benefit estimates for the “major” and “economically
significant” rules and should have provided new regulatory reform
recommendations. However, the experts said they understood why OMB
could do little to discuss the other statutory requirement regarding indirect
regulatory effects on particular sectors. Overall, they said OMB should
have been more than a “clerk,” transcribing the agencies’ and others’
estimates of costs and benefits. However, several of the experts also
recognized that, as part of the administration, OMB was politically
constrained from doing more than it did because providing independent
assessments would have required OMB to criticize positions approved by
the administration.

OMB has a responsibility to review agencies’ estimates of regulatory costs
and benefits in rules and reports before they are published. However, after
their publication, those rules and reports become statements of
administration policy. It is politically difficult for OMB to provide an
independent assessment and analysis of the administration’s own
estimates in a public report to Congress. If Congress wants an independent
assessment of executive agencies’ regulatory costs and benefits, it may
have to look outside of the executive branch or outside of the federal
government.

The first statutory requirement was that OMB provide estimates of the
total annual costs and benefits of federal regulatory programs. In its 1997

Page 5 GAO/GGD-99-59 Analysis of OMB'’s Cost and Benefit Reports



Executive Summary

report, OMB estimated that the annual cost of federal regulations was $279
billion and estimated annual benefits at $298 billion. In its 1998 report,
OMB estimated annual regulatory costs at between $170 billion and $230
billion and estimated annual regulatory benefits at between $260 billion
and $3.5 trillion. The decrease in the cost estimate between 1997 and 1998
was primarily because OMB did not include efficiency losses from
economic regulations in its 1998 summary table. Virtually all of the
increase in the benefits estimate was due to the inclusion of an EPA
estimate of the benefits associated with the Clean Air Act. The experts that
GAO consulted generally said that OMB’s 1997 and 1998 cost estimates
were reasonable, but most of the experts said the upper-bound benefits
estimate in the 1998 report was questionable or implausible. Most of the
experts criticized OMB for accepting agencies’ cost and benefit estimates
without adjustment or standardization and were particularly critical of
OMB’s unadjusted use of EPA’s benefit estimate. However, most of the
experts also said that OMB faced political constraints in adjusting
agencies’ cost and benefits estimates, noting that an independent
assessment of those estimates would potentially require OMB to criticize
its own administration’s policy positions.

The second statutory requirement was that OMB provide estimates of the
costs and benefits of each rule likely to have a gross annual effect on the
economy of $100 million or more in increased costs. OMB interpreted this
requirement broadly to include rules that were “major” or “economically
significant,” even if they did not necessarily result in $100 million in
increased costs. However, OMB narrowly focused on rules issued during
specific 1-year periods and did not include rules issued by independent
regulatory agencies in its summary tables. Also, OMB did not include all
rules that met its criteria and did not provide cost-benefit data for all of the
rules it included. Most of the cost-benefit experts that GAO consulted said
OMB should have included rules from independent regulatory agencies.
Several experts also said OMB should not have simply accepted the cost
and benefit estimates provided by the executive agencies, but some of
them also recognized that it was politically difficult for OMB to alter
agencies’ estimates in its report to Congress.

The third statutory requirement was that OMB provide an assessment of
the direct and indirect impacts of federal rules on the private sector, state
and local governments, and the federal government. Although OMB did not
separately assess the direct and indirect effects of federal regulation on
these sectors, OMB indicated that it believed it had discussed the direct
effects through the overall cost and benefit estimates that it provided in
relation to the first statutory requirement. OMB discussed the difficulty in
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Executive Summary

Recommendations

Matter for
Congressional
Consideration

Comments and GAO’s
Evaluation

determining indirect regulatory effects in its first report but did not
provide any description of those effects in either report. The cost-benefit
analysis experts that GAO consulted were generally sympathetic toward
OMB’s treatment of this requirement, describing it as a lower priority than
the other requirements and difficult for anyone to satisfy.

The fourth statutory requirement was that OMB provide recommendations
to reform or eliminate any federal regulatory program or program element
that is inefficient, ineffective, or is not a sound use of the nation’s
resources. OMB'’s 1997 report contained no such recommendations, with
OMB stating that existing data were inadequate. The 1998 report contained
an endorsement of 10 previously announced regulatory or statutory
changes and a discussion of restructuring the electrical generation
industry. All of the cost-benefit experts were dissatisfied with OMB’s
response to this requirement, and several said sufficient cost-benefit data
existed to support making some recommendations. However, several of
the experts also said that it was politically difficult for OMB to make
recommendations to Congress to eliminate or reform existing
administration programs.

GAO is making no recommendations in this report.

It is politically difficult for OMB to provide Congress with an independent
assessment of executive branch agencies’ regulatory costs and benefits. If
Congress wants an independent assessment, it may wish to consider
assigning that responsibility to an organization outside of the executive
branch. That organization could include a congressional office of
regulatory analysis, which would have to be established, or an organization
outside of the federal government.

GAO requested comments on a draft of this report from the OMB Director.
OMB’s Office of Information and Regulatory Affairs (OIRA) said the report
raised a number of useful analytical issues regarding how regulatory costs
and benefits can most appropriately be estimated and reported. However,
OIRA stated that it disagreed fundamentally with several of the statements
attributed to the experts in the report, saying their comments reflect a
significant misunderstanding of OMB'’s role in developing, overseeing, and
coordinating the administration’s regulatory policies. OIRA also said that it
had provided original estimates of regulatory costs and benefits, that the
EPA estimate of the benefits associated with the Clean Air Act had been
peer reviewed, and that it had provided Congress with the estimates that
Congress directed it to prepare.
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Executive Summary

GAO believes OIRA’s comments buttress its conclusions and matter for
congressional consideration. It is politically difficult for OMB to disagree
publicly with agencies’ statements of regulatory policy, particularly
because OIRA staff typically participates in developing those policies.

GAO also obtained the views of six of the seven cost-benefit experts that it
consulted on the draft report. The experts generally said the report
accurately reflected their statements, but some of them suggested
particular clarifications, which GAO has incorporated into this report
where appropriate.
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Chapter 1

Introduction

Regulations serve as the means by which statutory requirements are
implemented and specific requirements are established. Like taxing and
spending, the process of issuing and enforcing regulations is a basic tool of
government. Although the cost of operating federal regulatory agencies is
captured in the federal budget process, the budget does not reflect the
costs that nonfederal entities pay to comply with federal regulations. Some
researchers have estimated that the direct cost of complying with all
federal regulations is in the hundreds of billions of dollars.' Some
estimates of the benefits that federal regulations provide to society are
even higher than the costs.”

Conceptually, cost-benefit analysis is a rigorous procedure that involves
weighing the costs and benefits of various alternatives to a proposed
action and underlies most if not all attempts to assess the cumulative
effects of regulations on society.” Both Congress and the executive branch
have required certain federal agencies to conduct cost-benefit analyses on
their most significant rules. Cost-benefit analysis is generally recognized as
an important and useful tool in making decisions about particular
regulations. However, applying cost-benefit analysis to major regulations
can be a complex and controversial undertaking. Also, there is
disagreement regarding the weight that the analyses should receive in the
decisionmaking process.

Although cost-benefit analysis for a single rule can be controversial,
estimating the costs and benefits of all federal regulations can be even
more controversial. Some questions center on whether certain types of
regulatory costs or benefits should be included in the totals. Other
questions are even more basic, focusing on whether developing accurate
estimates of total federal regulatory costs and benefits is feasible or, if so,
how policymakers should use those estimates.

Congress decided that it needed more information on total regulatory
costs and benefits, so in 1996 and 1997 it required the Director of the
Office of Management and Budget (OMB) to submit reports to Congress
providing (1) estimates of the total annual costs and benefits of federal

'See, for example, Thomas D. Hopkins, Regulatory Costs in Profile, Policy Study 132, Center for the
Study of American Business, August 1996.

*For example, in “Regulatory Reform: What Do the Government’s Numbers Tell Us?” in Risks, Costs
and Lives Saved (Washington, D.C.: The AEI Press, 1996, pp. 208-253), Robert W. Hahn states that
“using government agency data, it would appear that there is a present value of about $280 billion in
net benefits to government regulation” in the areas of environment, health, and safety.

’Cost-benefit analysis is also referred to as benefit-cost analysis and regulatory impact analysis.

Page 14 GAO/GGD-99-59 Analysis of OMB’s Cost and Benefit Reports



Chapter 1
Introduction

Background

regulatory programs; (2) estimates of the costs and benefits of each rule
likely to have a gross annual effect on the economy of $100 million in
increased costs; (3) an assessment of the direct and indirect effects of
federal rules on the private sector, state and local governments, and the
federal government; and (4) recommendations to reform or eliminate any
federal regulatory program or program element that is “inefficient,
ineffective, or is not a sound use of the Nation’s resources.” On September
30, 1997, OMB published its Report to Congress On the Costs and Benefits
of Federal Regulations in response to the 1996 requirement. On February 5,
1999, OMB published its second report to Congress in response to the 1997
requirement. Both the OMB reports and the requirements that generated
them have been the subject of considerable controversy.

The federal government has long regulated economic activity, often
through independent regulatory agencies such as the Securities and
Exchange Commission (SEC) and the Federal Communications
Commission (FCC). Social regulation in such areas as environmental
quality, workplace safety, and consumer protection grew dramatically in
the 1960’s and 1970’s with the creation of such agencies as the
Environmental Protection Agency (EPA) and the Occupational Safety and
Health Administration (OSHA). However, by the 1980’s, concerns began to
be raised about whether the benefits that these regulations and regulatory
agencies were attempting to achieve were worth the costs associated with
compliance.

Executive and Legislative
Branch Efforts to Control
Regulatory Burden

Every president in recent years has taken steps intended to reduce the
burden of federal regulations. Those presidential initiatives often involve
OMB, whose stated mission is to help the president carry out his
responsibilities. For example, in 1981, President Reagan issued Executive
Order 12291, which required executive departments and agencies to
prepare cost-benefit analyses identifying the benefits, costs, and
alternatives of all proposed and final “major” rules, and to submit those
analyses to OMB. A major rule was defined in the executive order as any
regulation that was likely to result in (1) an annual effect on the national
economy of $100 million or more; (2) a major increase in costs or prices
for consumers, industries, governments, or geographic regions; or (3)
significant adverse effects on competition, employment or investments,
productivity, innovation, or the international competitiveness of U.S.
enterprises. The executive order also required agencies to submit all of
their proposed and final rules to OMB for review before being published in
the Federal Register to ensure consistency with administration policies. To
the extent permitted by law, the order said agencies should not issue
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regulations unless the potential benefits “outweigh” the potential costs to
society.

In 1993, President Clinton issued Executive Order 12866 revoking
Executive Order 12291 but reaffirming the legitimacy and basic framework
of OMB’s regulatory review process. Like its predecessor, the executive
order explicitly excludes from OMB review regulatory actions issued by
independent regulatory agencies such as the FCC or the SEC. The order
states that OMB’s review is “necessary to ensure that regulations are
consistent with applicable law, the President’s priorities, and the principles
set forth in this Executive order,” and that OMB’s Office of Information
and Regulatory Affairs (OIRA) is the “repository of expertise concerning
regulatory issues . . ..” The order also says OMB shall provide guidance to
the agencies and assist the President, the Vice President, and other
regulatory policy advisors to the President. Noting that some costs and
benefits are difficult to quantify, the order says agencies should adopt
regulations only if the benefits “justify” the costs. Also, one of the order’s
stated objectives is “to reaffirm the primacy of Federal agencies in the
regulatory decision making process.”

Executive Order 12866 states that agencies should submit detailed cost-
benefit analyses to OIRA for all economically significant regulatory
actions. The order defines an “economically significant” regulatory action
as one “that is likely to result in a rule that may have an annual effect on
the economy of $100 million or more or adversely affect in a material way
the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments
or communities.” The agency issuing the regulation must submit an
assessment, including the underlying analysis, of the anticipated benefits
associated with the action, the anticipated costs, and the costs and
benefits of reasonably feasible alternatives to the action (e.g., economic
incentives instead of “command and control” regulations).

In January 1996, OMB issued guidance to federal agencies on “best
practices” for preparing cost-benefit analyses under Executive Order
12866. Developed by a group that was co-chaired by the OIRA
Administrator and a Member of the Council of Economic Advisors, the
guidance says cost-benefit analyses should be guided by the principles of
full disclosure and transparency regarding their data, models, and
assumptions, but it allows analysts to use their professional judgment in
precisely how the studies should be conducted. The guidance also says
that agencies should focus on incremental changes—i.e., the costs and
benefits that are solely attributable to the regulation at issue.
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Congress has also taken steps intended to reduce regulatory burden
through oversight and increased analytical requirements. For example,
Congress passed the Regulatory Flexibility Act of 1980 (5 U.S.C. 601-612),
which requires federal agencies to analyze the anticipated effects of rules
they plan to propose on small entities or they certify that the rules will not
have a “significant economic effect on a substantial number of small
entities.” Also in 1980, Congress passed the Paperwork Reduction Act,
which created OIRA within OMB to provide central agency leadership and
oversight of governmentwide efforts to reduce unnecessary paperwork
burden and improve the management of information resources. The act
also made the OIRA Administrator subject to Senate confirmation.

More recently, title II of the Unfunded Mandates Reform Act of 1995
(UMRA) says that, unless otherwise prohibited by law, agencies must
assess the costs and benefits of any rule containing a federal mandate that
may result in the expenditure of $100 million or more in any 1 year by
state, local, and tribal governments, in the aggregate, or the private sector.’
Also, the congressional review provisions of the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA) require agencies to submit all
of their rules to Congress and us before they become effective. On the date
of submission, SBREFA also requires the agency issuing the rule to submit
to us and make available to each House of Congress a copy of any cost-
benefit analysis and the agency’s actions relevant to certain provisions of
UMRA and other analytical requirements. For “major” rules,” we are
required to provide a report to the committees of jurisdiction in each
House within 15 calendar days, assessing the agency’s compliance with
required procedural rulemaking steps.

Between 1994 and 1998, Congress considered a number of other bills that
would have increased requirements for agencies to conduct cost-benefit
analyses, but none of them were enacted. For example, the Regulatory
Improvement Act of 1998 (S. 981) would have required agencies to
prepare, among other things, a cost-benefit analysis and to place that
analysis in the rulemaking file before publishing a notice of proposed
rulemaking (NPRM) for any major rule. The bill also would have required
agencies to prepare a similar analysis before publishing the final rule. (In

‘However, our analysis of title IT indicated that these requirements do not apply to most economically

significant rules. See Unfunded Mandates: Reform Act Has Had Little Effect on Agencies’ Rulemaking
Actions (GAO/GGD-98-30, Feb. 4, 1998).

°The statute defined a “major” rule in essentially the same manner as Executive Order 12291. Copies of
our major rule reports can be obtained at www.gao.gov.
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March 1999, the Regulatory Improvement Act was reintroduced as S. 746,
again requiring cost-benefit analysis of major rules.)

Another bill introduced during the 105th Congress (H.R. 1704, 105th Cong.
2d Sess [1998]) would have established a “Congressional Office of
Regulatory Analysis” (CORA). The bill would have required CORA to
provide a report to the committees of jurisdiction in each House for each
major rule that would include an assessment of the issuing agency’s
compliance with certain analytical requirements and an analysis of the
rule’s benefits, costs, and net benefits. According to the bill, CORA would
allow the legislative branch to obtain accurate and reliable information on
which to base its decisions as it carried out its responsibilities for
congressional review under SBREFA. CORA would have also been
required to issue an annual report including estimates of total costs and
benefits of all existing and anticipated federal regulations. The bill’s
principal sponsor said CORA was needed to provide Congress with
independent analyses of regulations and to supplement what she believed
to be unreliable information being provided by executive branch agencies.
However, critics of the proposal said it would duplicate functions
preformed by agencies in the executive branch.

Congress Requires
Regulatory Accounting

One of the more recent regulatory reform initiatives has been a series of
requirements for an accounting of regulatory costs and benefits. Section
645(a) of the Treasury, Postal Services and General Government
Appropriations Act for fiscal year 1997, enacted on September 30, 1996,
required OMB to provide a report to Congress by September 30, 1997, that
included several specific elements:

(1) estimates of the total annual costs and benefits of federal regulatory
programs, including quantitative and nonquantitative measures of
regulatory costs and benefits;

(2) estimates of the costs and benefits (including quantitative and
nonquantitative measures) of each rule that is likely to have a gross annual
effect on the economy of $100 million or more in increased costs;

(3) an assessment of the direct and indirect impacts of federal rules on the
private sector, state and local government, and the federal government;

and

(4) recommendations from the Director and a description of significant
public comments to reform or eliminate any federal regulatory program
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Views of Individual Members
Regarding Regulatory
Accounting Requirements

that is inefficient, ineffective, or is not a sound use of the nation’s
resources.

Section 645(b) of the act directed OMB to obtain comments on the draft

report before submitting it to Congress. On July 22, 1997, OMB published
the draft report for comment, and on September 30, 1997, OMB issued its
first Report to Congress on the Costs and Benefits of Federal Regulation.

On October 10, 1997, OMB was required to produce a second report on the
cost and benefits of federal programs by September 30, 1998. The
requirement was in section 625(a) of the Treasury and General
Government Appropriations Act for fiscal year 1998 and contained the
same four requirements that were in section 645(a) of the 1997 act. OMB
published a draft of the 1998 report in the Federal Register on August 17,
1998, and established a 30-day comment period. Because of requests from
both the public and Members of Congress, OMB extended the comment
period until October 16, 1998. On February 5, 1999, OMB published its
second regulatory accounting report.

On October 21, 1998, legislation was enacted requiring regulatory
accounting for another year. Section 638 of the Treasury and General
Government Appropriations Act for fiscal year 1999 requires OMB to
provide Congress with a regulatory accounting statement and report for
calendar year 2000 that is similar to the previous requirements. The
statement and report are to be submitted with the budget and the report is
to include “an estimate of the total annual costs and benefits . . . of Federal
rules and paperwork, to the extent feasible (A) in the aggregate; (B) by
agency and agency program; and (C) by major rule.” Section 638 also
requires OMB to issue guidelines to agencies standardizing agencies’
measures of costs and benefits and the format of their accounting
statements. Finally, it requires OMB to provide for independent and
external peer review of the guidelines and each accounting statement and
associated report.

The regulatory accounting provisions that required OMB to provide the
1997 and 1998 reports to Congress have limited legislative histories. A
Senate Appropriations Committee report for the Treasury, Postal Service,
and General Government Appropriations Act for fiscal year 1997 stated
that “[r]egulatory costs and benefits should be quantified to the extent
feasible and, where applicable, should be based on most plausible
estimates. Most of the needed information is already available to the OMB.
Executive Order 12866 requires cost-benefit analysis of significant rules,
and private studies are available.” These general comments are of limited
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value in determining how Congress intended OMB to carry out its
responsibilities under the provision or what types of regulations OMB
should include in its reviews.

During consideration of the provision that established the first of these
regulatory accounting requirements, several Members of Congress
expressed their individual views regarding OMB’s responsibilities to carry
out this provision in comments recorded in the Congressional Record. (See
app. I for a more complete discussion of these Members’ comments.) Some
of the Members indicated that OMB should simply compile existing
information about regulatory costs and benefits. For example, during
Senate consideration of this provision, one Member said the sponsors of
the amendment were aware of OMB’s resource constraints and intended
that the report be based on a compilation of existing information rather
than new analysis.

However, other Members indicated that OMB should not simply rely on
existing cost and benefit information. For example, the principal sponsor
of the first regulatory accounting provision said “OMB should use the
valuable information already available, and supplement it where needed”
when preparing the estimates of total annual costs and benefits.
Subsequently, during the Senate debate, another Member said “(w)here
there are gaps, OMB must supplement existing information.” He also said
OMB should “quantify costs and benefits to the extent feasible, and
provide the most plausible estimate.”

Several Members of Congress also commented on OMB'’s final and draft
reports in letters to the OMB Director, expressing their view that OMB
should not have simply relied on existing information to carry out its
responsibilities. For example, on October 29, 1997, the Chairmen of the
Senate Committees on Governmental Affairs and Appropriations said that
OMB should “exercise leadership to assure the quality and reliability of
information reported” by, among other things, providing an “independent
assessment” of the information provided by the agencies. They also said
OMB staff should be directed to “critique the quality of the estimates
provided to them, not to simply compile data presented by the agencies.”
On the same day, the Chairmen of the House Committees on Commerce
and Transportation and Infrastructure and the Chairman of the House
Committee on Government Reform and Oversight’s Subcommittee on
National Economic Growth, Natural Resources, and Regulatory Affairs
wrote that “Congress expected OMB to assure the reporting of meaningful
information and provide an independent assessment of regulatory effects,”
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not merely to perform the “ministerial function of reporting information
provided by other agencies.”

Nongovernmental Groups
Also Study Federal
Regulatory Programs

A number of organizations outside of the federal government are also
examining federal regulatory programs and issues. Some of these
organizations have taken public stands for or against federal regulatory
activity. Other organizations are affiliated with academic institutions or
public policy research organizations. For example, Carnegie Mellon
University, with the cooperation of the University of Washington, in
Seattle, WA, has established a Center for the Study and Improvement of
Regulation housed within its Department of Engineering and Public Policy.
According to its mission statement, the Center intends to combine studies
to obtain a deeper understanding of particular issues and synthesize
research to, among other things, (1) elaborate a framework for considering
the risks to health, safety, and the environment; and (2) help improve
health, safety, and environmental regulation at the federal, state, and local
level. The Center is funded by grants from the National Science
Foundation and from several corporations, foundations, and trade
associations.

In 1998, the American Enterprise Institute (AEI) and the Brookings
Institution established a Joint Center for Regulatory Studies with four
primary missions:

to publish timely, objective analyses of a number of important regulatory
proposals before they are formally adopted;

to publish analyses of existing regulations and approaches to regulatory
reform, with recommendations for modifications (including proposals to
strengthen rules where the benefits appear to justify the costs as well as
proposals to eliminate or relax rules where the reverse may be true);

to publish essays that evaluate the impact of regulatory policies and
suggest ways to improve the regulatory process; and

to publish an annual report on the state of federal regulation, including an
independent assessment of both the total and marginal costs and benefits
of federal regulation, broken down into useful categories.

According to the Center’s mission statement, both AEI and Brookings
“believe that the media and the policy community will look to the Joint
Center as an objective, highly respected source of information on
regulatory policy issues.” The Joint Center is funded solely by foundation
grants.
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Our Previous Reports on
Regulatory Costs/Benefits

We have issued a number of reports examining the costs and benefits of
agencies’ rules and estimates of total regulatory costs. For example, in
April 1984, we said that cost-benefit analysis is a useful tool for estimating
the costs and benefits of various regulatory actions.’ We also said that its
role might become increasingly critical because complying with federal
environmental regulations could mean billions of dollars in costs and
benefits. However, we also said that gaps in underlying scientific data,
legal restrictions, and EPA’s partial implementation of Executive Order
12291 had hampered cost-benefit analysis.

In December 1993, we reported that none of the studies released by the
federal banking agencies and several of the major banking industry trade
associations provided a comprehensive discussion of regulatory burden or
the cost-benefit trade-offs associated with particular regulations.” We also
found that estimates of regulatory compliance costs reported in the
industry were of little value due to serious methodological deficiencies.

In March 1995, we reported that there was a great deal of uncertainty
about the costs and benefits of regulations, with estimates varying,
depending on assumptions about what constitutes regulatory cost.’ For
example, we noted that many economists argue that economic “transfers,”
such as the added cost a consumer pays for goods in the marketplace
because of agricultural price supports, should not be included in aggregate
cost estimates. We also said that some economists are concerned about
including process costs because of measurement concerns and because
any change associated with this category may be difficult to achieve (since
most of the estimate derives from completing tax forms). Finally, although
one researcher estimated that total regulatory costs increased between
1977 and 1994, we noted that the percentage of the gross domestic product
devoted to the costs of federal regulations decreased during this period.

In November 1996, we concluded that, although perhaps not impossible, it
is very difficult to measure the incremental cost of all federal regulations
on individual businesses.’ Therefore, we said, users of aggregate regulatory

‘Cost-Benefit Analysis Can Be Useful In Assessing Environmental Regulations, Despite Limitations
(GAO/RCED-84-62, Apr. 6, 1984).

"Regulatory Burden: Recent Studies, Industry Issues, and Agency Initiatives (GAO/GGD-94-28, Dec. 13,
1993).

‘Regulatory Reform: Information on Costs, Cost-Effectiveness, and Mandated Deadlines for
Regulations (GAO/PEMD-95-18BR, Mar. 8, 1995).

‘Regulatory Burden: Measurement Challenges and Concerns Raised by Selected Companies
(GAO/GGD-97-2, Nov. 18, 1996).
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Objectives, Scope, and
Methodology

cost studies need to be aware of the inherent difficulties and assumptions
involved in producing such measures. We said questions need to be raised
and answered regarding which regulations are included in such studies
and whether they focus on incremental costs before policy makers use
them to make decisions.

In May 1998, we reported that some of the 20 economic analyses that we
reviewed did not incorporate the best practices set forth in OMB’s
guidance and often did not disclose why the guidance was not followed."
We also found that only 1 of the 20 analyses received an independent peer
review. Nevertheless, agency officials said the cost-benefit analyses played
a valuable role in regulatory decisionmaking.

Our objectives in this review were to describe, for each of the four
statutory requirements underlying OMB’s 1997 and 1998 reports to
Congress, (1) how OMB addressed the requirements and (2) the views of
noted economists in the field of cost-benefit analysis regarding OMB’s
responses in these reports. As noted previously, Congress required OMB to
submit reports in 1997 and 1998 providing (1) estimates of the total annual
costs and benefits of federal regulatory programs; (2) estimates of the
costs and benefits of each rule likely to have a gross annual effect on the
economy of $100 million in increased costs; (3) an assessment of the direct
and indirect effects of federal rules on the private sector, state and local
governments, and the federal government; and (4) recommendations to
reform or eliminate any federal regulatory program or program element
that is “inefficient, ineffective, or is not a sound use of the Nation’s
resources.”

To describe how OMB addressed each of these four requirements, we
analyzed the reports’ contents and interviewed officials from OIRA.
Specifically, to determine how OMB addressed the first statutory
requirement, we reviewed chapter II of the 1997 report and chapter I of the
1998 report, focusing on such issues as the data sources and methodology
used to prepare the two reports. To determine how OMB addressed the
second statutory requirement, we reviewed chapter III of the 1997 report
and chapter II of the 1998 draft report as well as relevant tables and
appendixes. In both reports, OMB interpreted the statutory requirements
to include all final rules on which OIRA concluded its review in the 1-year
time periods that OMB specified and that were either (1) “economically
significant” under Executive Order 12866, (2) “major” under the

"Regulatory Reform: Agencies Could Improve Development, Documentation, and Clarity of Regulatory
Economic Analyses (GAO/RCED-98-142, May 26, 1998).
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congressional review requirements of SBREFA, or (3) met the threshold
under title II of the Unfunded Mandates Reform Act of 1995. To determine
whether OMB reported cost/benefit information on all rules that met its
own criteria, we compared OMB’s list to (1) our database of major rules
submitted pursuant to the congressional review provisions of SBREFA and
(2) alist of economically significant rules provided by the Regulatory
Information Service Center (RISC) for the same time periods." To
determine which rules were “likely to have a gross annual effect on the
economy of $100,000,000 or more in increased costs,” we identified only
those rules in either databases that the agencies indicated had an annual
estimated cost of $100 million or more (excluding those rules that were
either “economically significant” or “major” because they had benefits of
$100 million or for other reasons).

To determine how OMB addressed the third requirement, we reviewed
chapter II from OMB’s 1997 report and chapter I of its 1998 report. In both
reports, OMB stated that the direct impacts of the regulations were
accounted for in the total annual cost and benefit estimates, so we also
reviewed those sections of the reports. To determine how OMB addressed
the fourth requirement, we reviewed chapter IV of both the 1997 report
and 1998 reports. We also examined the Unified Agenda of Federal
Regulatory and Deregulatory Actions to determine when the agency
initiatives listed in OMB’s 1998 report were first announced.”

To describe the views of noted economists in the field of cost-benefit
analysis regarding OMB’s 1997 and 1998 reports and the four statutory
requirements, we first selected the experts with whom we wanted to
consult. We made our selections based on how frequently authors were
cited in the bibliographies of OMB’s 1997 report and its August 1998 draft
report and in a computer-generated literature search of books and articles
on cost-benefit analysis. Then, based on a suggestion from OMB officials,
we noted which authors on this list participated on EPA’s Science
Advisory Board and in developing the AEI publication, “Benefit-Cost
Analysis in Environmental, Health, and Safety Regulation: A Statement of

"RISC works closely with OMB to provide information to the President, Congress, and the public about
federal regulatory policies. Its primary role is to coordinate the development of the Unified Agenda of
Federal Regulatory and Deregulatory Action, a comprehensive listing of proposed and final regulations.

“The Unified Agenda is compiled by RISC for OIRA and has been published twice each year since 1983.
It is used to satisfy the requirements in the Regulatory Flexibility Act and other requirements that
agencies identify rules that they expect to propose or promulgate.
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Principles,”” and the AEI-Brookings Institution publication “An Agenda for
Federal Regulatory Reform.”"

We developed a preliminary list of 12 experts, based on those who had the
most citations in the OMB reports and the literature search, had served on
the EPA panel, and/or had helped develop the AEI and Brookings
publications. However, five of these experts declined to participate
because of time constraints or because they said they did not have
expertise in the areas covered by the OMB reports. The remaining seven
experts that we interviewed and their affiliations were the following:

Robert W. Crandall, Senior Fellow, Brookings Institution, Washington,
D.C,;

Robert W. Hahn, Director, AEI-Brookings Joint Center for Regulatory
Studies, Washington, D.C.;

Thomas D. Hopkins, Professor of Economics, Rochester Institute of
Technology, Rochester, NY;

Lester B. Lave, Professor of Economics, Carnegie Mellon University,
Pittsburgh, PA;

Robert E. Litan, Co-Director, AEI-Brookings Joint Center for Regulatory
Studies, Washington, D.C,;

Paul R. Portney, President, Resources for the Future, Washington, D.C.;
and

Murray L. Weidenbaum, Chairman, Center for the Study of American
Business, Washington University, St. Louis, MO.

Biographical information of these experts and citations of some of their
relevant work are provided in appendix II of this report.

OMB officials reviewed our final list of cost-benefit analysis experts and
had no objections to those included. The officials did not suggest
additional experts that they believed we should consult and said that the
experts we consulted are among the leading economists in the field of
cost-benefit analysis research. However, the list of experts that we
contacted is not the only such list that could have been developed. At the
direction of the requesters, we focused on economists and did not include
experts in other professions that have examined cost-benefit issues (e.g.,
legal experts or statisticians). Also, we focused our literature search on
those economists who are knowledgeable about cost-benefit analysis in

“Kenneth J. Arrow, et. al., 1996.

“Robert W. Crandall, et. al., 1997.
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the federal government. Therefore, other experts with an extensive
background in cost-benefit analysis were not included in our initial list.

We first obtained the experts’ comments in late 1998 on OMB’s 1997 report
and on OMB’s August 1998 draft report and obtained additional
information from them after the final 1998 report was published in
February 1999. We also consulted with them during the preparation of our
report to ensure that we had accurately characterized their views. The
views attributed to them are their own and do not necessarily reflect those
of the organizations with which they are affiliated or our views.

We conducted our work between June 1998 and March 1999 at OMB in
Washington, D.C., and at the sites of our interviews with the cost-benefit
experts (Washington, D.C.; Rochester, NY; Pittsburgh, PA; and St. Louis,
MO), in accordance with generally accepted government auditing
standards. At the end of our review, we sent a draft of this report for
comments to the Director of OMB. On April 7, 1999, we met with the
Acting Administrator of OIRA to obtain OMB’s comments, which are
presented in chapter 6, along with our evaluation.
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Experts Questioned OMB's 1998 Estimate of
Regulatory Benefits

OMB'’s 1998 Upper-
Bound Benefits
Estimate Was 12 Times
the 1997 Estimate

OMB said in both its 1997 and 1998 reports that it had to confront a
number of intractable problems in developing estimates of the total annual
costs and benefits of federal regulatory programs. Those problems
included (1) determining the baseline against which regulatory costs and
benefits should be measured (i.e., what costs and benefits would have
occurred if the regulations had not been issued) and (2) the “apples and
oranges” problem of adding together the diverse (and sometimes dated)
set of previously conducted regulatory studies. OMB qualified the
estimates in both reports by stating that “it remains difficult, if not
impossible, to estimate the actual total costs and benefits of all existing
Federal regulations with any degree of precision.”

In its 1997 report, OMB estimated federal regulatory costs at $279 billion,
and benefits at $298 billion. In its 1998 report, OMB estimated regulatory
costs at between $170 billion and $230 billion, and estimated regulatory
benefits at between $260 billion and $3.5 trillion. The increase in the
benefits estimate between 1997 and 1998 was almost entirely due to the
inclusion of an EPA estimate of the benefits associated with the Clean Air
Act. The decrease in the cost estimate was primarily because OMB did not
include efficiency losses from economic regulations in its 1998 summary
table.' The experts we consulted generally said that OMB’s 1997 and 1998
cost estimates were reasonable but said the upper-bound benefits estimate
in the 1998 report was questionable or implausible. All of the experts
criticized OMB for accepting agencies’ cost and benefit estimates without
adjustment or standardization and were particularly critical of OMB'’s use
of EPA’s benefit estimate. However, most of the experts also said that
OMB faced “political constraints” in adjusting agencies’ cost and benefits
estimates, noting that an independent assessment of those estimates
would require OMB to criticize its own administration’s policy positions.

OMB used similar but, somewhat different, data sources and methods of
presentation in its 1997 and 1998 reports. The 1997 report presented the
cost and benefit estimates in four categories, but in its 1998 report OMB
used somewhat different categories of regulation. In the 1997 report, OMB
included costs associated with paperwork and disclosure requirements,
whereas in the 1998 report that information was reported separately
without an estimate. However, the biggest difference between the reports
was OMB’s use of an EPA study on the costs and benefits of the Clean Air
Act, which increased OMB’s upper-bound benefit estimate in its 1998
report to 12 times what it had been in the 1997 report.

'OMB said efficiency losses associated with economic regulations result from higher prices and
inefficient operations that often occur when competition is prevented from developing.
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OMB’s 1997 Report

In its 1997 report, OMB presented its estimates of federal regulatory costs
and benefits in four categories and in total.” The four categories were:

Environmental regulations that focus on improving the quality of the
environment and include those issued by EPA (which has issued the vast
majority of these regulations) and the Departments of Transportation,
Energy, and the Interior;

Other Social regulations that are designed to advance the health and safety
of consumers and workers, promote social goals such as equal
opportunity, equal access to facilities, and protect the public from fraud
and deception. They also include the disclosure of information about a
product, service or manufacturing process where inadequate information
might place consumers or workers at a disadvantage;

Economic regulations that directly restrict business’ pricing and output
decisions as well as limit the entry or exit of businesses into or out of
certain types of industries. These regulations often affect the agriculture,
trucking or communications industries; and

Process regulations that involve paperwork, such as filling out income tax
forms and immigration papers.

In its table summarizing the cost and benefits estimates, OMB did not
include estimates for one other category of regulation—the “transfer”
costs and benefits of economic regulations. Transfers refer to regulations
that move payments from one group in society to another, (e.g., federal
Social Security payments and agricultural price supports). OMB estimated
those transfers at $140 billion in costs and benefits but said it did not
include these estimates in its totals because it considered transfers to be
payments that reflect a redistribution of wealth rather than social costs to
society as a whole.”

OMB used a variety of academic and agency studies to develop estimates
of the costs and benefits associated with the four regulatory categories
included in the 1997 report. Those sources were

a 1991 article by Robert W. Hahn and John A. Hird that reviewed and
synthesized the work of more than 25 prior studies assessing the impact of

“These categories had been previously used in a series of studies of federal regulatory costs by Thomas
D. Hopkins of the Rochester Institute of Technology. For the most recent of these studies, see Thomas
D. Hopkins, “Regulatory Costs in Profile,” Policy Sciences, 31 (Dec. 1998), pp. 301-320).

’OMB noted that its 1996 “best practices” guidance states that transfers should not be added to the cost

and benefit totals included in cost-benefit analyses but should be discussed and noted for
policymakers.
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regulations. ‘ The authors refined the results of these studies and created
their own estimates of the costs and benefits of regulation. OMB said its
review of the literature indicated that this was the only comprehensive
study that attempted to estimate the total costs and benefits of all federal
regulations. However, OMB pointed out in its 1998 report (p. 14) that there
are gaps and weaknesses in underlying studies that Hahn and Hird rely on
for their estimates and that not all the costs and benefits of social
regulation are captured in these estimates;

a 1990 EPA report (known as the Cost of Clean report) responding to
requirements in section 312(a) of the Clean Air Act and section 516(b) of
the Clean Water Act that presented data on environmental pollution
control costs between 1972 and 1987.° The data used in this report were
based primarily on surveys of actual spending conducted by the
Department of Commerce and others;

agencies’ cost-benefit analyses (1987 through 1996) prepared pursuant to
Executive Orders 12291 and 12866;

a 1996 study by Hahn estimating the cost and benefits of major
environmental, health, and safety regulations from 1990 through mid-1995;’
and

a 1992 study of the costs associated with economic regulations, prepared
by Thomas D. Hopkins.’

To develop its cost estimates, OMB first established an estimate of the cost
of environmental regulations and other social regulations, as of 1988 based
on information contained in the Cost of Clean report and the 1991 Hahn
and Hird article, respectively. OMB then updated those figures with the
results of agencies’ cost-benefit analysis conducted between 1987 and 1996
to develop the total environmental and other social cost and benefit
estimates. To develop the cost estimate for economic regulations, OMB
used the results of Hopkins’ 1992 study ($81 billion) but reduced the
Hopkins estimate by $10 billion to take into account the deregulation of
financial services and telecommunications that occurred after Hopkins’

‘Robert W. Hahn and John A. Hird , “The Costs and Benefits of Regulations: Review and Synthesis,”
Yale Journal on Regulation, 8 (Winter 1991), pp. 233-278.

*“Environmental Investments: The Cost of a Clean Environment, Report of the Administrator of the
Environmental Protection Agency to the Congress of the United States.” (1990).

*“Regulatory Reform: What Do the Government’s Numbers Tell Us?” in Risks, Costs, and Lives Saved:
Getting Better Results From Regulation (Washington, D.C.: The AEI Press, 1996, pp. 208-253).

“Cost of Regulation: Filling the Gaps,” Report Prepared for the Regulatory Information Service Center,
Washington, D.C., (Aug. 1992).
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estimate.” OMB'’s estimate for the cost of federal paperwork and disclosure
requirements focused only on those costs imposed by independent
regulatory agencies because it said the costs associated with other
agencies’ paperwork was already included in the environmental and other
social estimates. Estimates of the independent agencies’ paperwork costs
were drawn from their burden-hour estimates (390 million hours at the end
of fiscal year 1997) multiplied by an estimate of the cost per hour to
complete the paperwork ($26.50 per hour).’

To estimate the benefits of environmental and other social regulations in
the 1997 report, OMB used data from the 1991 Hahn and Hird article as the
1988 baseline and updated that